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AMEA/ORDER

Per Bench :

This is an appeal filed by the assessee against the order of the Id.
Pr.CIT, Bhubanesar-1, dated 29.03.2023, passed u/s.263 of the Act in
DIN & Order No.ITBA/REV/F/IREV5/2022-23/1051581672(1), for the
assessment year 2018-2019.

2. It was submitted by the Id. AR that the assessee is an individual
engaged in the wholesale and retail trade of potato, onion and other
agricultural products. It was the submission that the return of the
assessee came to be processed and the assessment came to be framed
u/s.143(3) of the Act on 17.12.2020, wherein the return submitted by the
assessee was accepted. It was the submission that the assessment in the
case of the assessee was on limited scrutiny assessment and the same

was also been recognized by the |d. Pr.CIT in his order passed u/s.263 of
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the Act. The reason for the limited scrutiny was on the large cash deposit
in the bank account. The AO had examined the deposit in the bank
account and had accepted the transaction of the assessee. It was the
submission that the Id. Pr.CIT had issued a show cause notice u/s.263 of
the Act on 25.11.2022, wherein he has raised the following issues in para
3, 3.1, 3.2 & 4 of his order :-

3. On verification of assessment record revealed from the
notice u/s.142(1) that Rs.8,42,23,350/- was deposited in six bank
accounts and assessee was asked to furnish source of cash
deposit with documentary evidence. But no compliance was
furnished in this regard. In spite of no compliance, scrutiny
assessment was completed by accepting the returned income.

3.1. Further verification of assessment record, it is revealed from
the computation of income and tax that gross business receipt
shown by the assessee is

Rs.44,75,747/- and it has computed income from the said business
receipt u/s. 44AD of the | T Act @ 12% which comes to Rs.
5,41,059/-.

3.2. When assessee has not offered any explanation in respect of
huge cash deposit of Rs. 8,42,23,350/-, the said cash deposit was
required to be treated as business receipt of the assessee for the
P.Y. 2017-18 relevant to A.Y. 2018-19.

4. Going through the Profit & Loss account for the year ending 31st
March, 2018 submitted by the assessee, it is seen that assessee
has shown Net Profit of Rs.17;27,424/- but had filed return of
income showing total income at Rs. 6,99,690/-. During assessment
proceedings u/s.143(3) of the Act, AO had accepted the returned
income and completed the assessment as the assessee had not
submitted the reply of notice u/s.142(1) of the Act. Hence
Rs.10,27,734/-(Rs.17,27,424 - Rs.6,99,690/- should have been
added to the total income of the assessee.

3. It was the submission that after considering the reply filed by the
assessee, |d. Pr.CIT had in para 6.1.3.5 had accepted the contention of
the assessee in regard to the cash deposit in the bank account of the

assessee.
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4. It was the submission that the Id. Pr.CIT went on to further set
aside the assessment order with the direction to consider the other issues
also which were not part of the limited scrutiny assessment. It was the
submission that in view of the decision of the Hon’ble Jurisdictional High
Court in the case of Shark Mines and Minerals (P.) Ltd., reported in
[2023] 151 taxamnn.com 71 (Orissa) as the AO has examined the issue
on which the limited scrutiny was made and the same has also been
accepted by the Id. Pr.CIT in his order u/s.263 of the Act, the Id. Pr.CIT
could not go into the issues which was not in the limited scrutiny to hold
the order passed by the AO to be erroneous and prejudicial to the interest
of revenue.
5. In reply, Id.CIT-DR vehemently supported the order of the Id.
Pr.CIT passed u/s.263 of the Act.
6. We have considered the rival submissions. A perusal of the order
of the Id. Pr.CIT clearly shows that it is an accepted fact that the original
assessment order was a limited scrutiny assessment. It is also noticed
that the Id. Pr.CIT has accepted the fact that the AO has considered the
issues on which the limited scrutiny has been done and the proposed
revision on the said issue which was the subject matter of the limited
scrutiny has also been dropped by the Id. Pr.CIT. This being so, it is not
open to the Id. Pr.CIT while exercising the power u/s.263 of the Act to find
fault with the assessment order on the ground of it being the erroneous of
an issue nor covered by the limited scrutiny when the AO could not
possibly examine such an issue. This being so, respectfully following the

principle laid down by the Hon’ble Orissa High Court in the case of Shark
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Mines and Minerals (P.) Ltd., referred to supra, the order passed u/s.263
of the Act is held to be unsustainable and consequently the same is
hereby quashed.
7. In the result, appeal of the assessee is allowed.

Order dictated and pronounced in the open court on 29/11/2023.
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